CHAPTER 1 - PRELIMINARY

DEFINITIONS

1 Private Company [Sec. 2(68)]:

— Company h.avi.ng minimum pa.'ui up share cap'Lta.l (PUSC) of as may be prescrlbed with

follow'mg restrictions.

— T - Restrictions on transferabilitg of shares

— R - Restriction on membership Le. Max 200

— P - Prohibition on Lssuing prospectus / publlc issues.

AMERICAN

EXPRESS

Figure 1 Logo of American Express (India) Put. Ltd. - A Private Limited Company

2 Public Company [Sec. 2(71)]:

- Comparu_.j other than pr'wate company isa publ.'Lc company.

— Minimum PUSC - may be prescribed

- A su_bs'Ld'Larg of a publ.'Lc [td. Co. shall be deemed to be a pu.bl'tc Co. even when such subsi.d.i.arg

company continues to be a pr'wate company in its articles.

5
Reliance

Industries Limited
Figure 2 Logo of Reliance Industries Limited - A Public Limited Company
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3 Company Limited by Shares [Sec. 2(22)):

A registered company whether pubiic or private company havirig the iia.biiitg of its members limited bg

its memorandum to the amount, if any u.ripa.id on shares respectiveig held bg them.

4, Company Limited bg Guarantee [Sec. 2(21)]:

A registered company havirig the liabiiitg of its members limited bg its memorandum to such an

amount as the members may respectiveig undertake bg the memorandum to contribute to assets of the

company in the event of win.ding up.

5. Unlimited Company:

An unlimited Co.is a Co. not h.a.virig any limit on the liabilitg of its members. A company registered as

an unlimited company may subsequentig convert itseif as a limited company, subject to the condition

that any debts, Lliabilities, obl.igations or contracts incurred or entered into, bg or on behalf of the

unlimited company before such conversion are not a.ﬁected bg such cha.riged registration.

6. One Person. Company (OPC) [Sec. 2(62)]:

As per section 2(62) of the Com.pdriies Act, 2013, "One Person Compa.n.g” means a company which has

oril.g one person as a member. The memorandum of One Person Compa.rig is reguired to indicate the

name of the other person, with his prior written consent in the prescribed. form, who shall, in the event of

the subscriber's death or his incapacity to contract to become the member of the company and the

written consent of such person shall be filed with the Registrar at the time of incorporation of the One

Person. Company a.iorig with its memorandum and articles. Such Company is also a Private Company,

All the Rules as applicabie to a priva.te company shall equail.g a.ppig to a OPC except for specific

provision. applicabl.e to OPC.

Other conditions for One Person. Company are as:

e | The memorandum of OPC shall indicate the name of the other person (nominee), who shall, in the

event of the subscriber's death or his incapacity to contract, become the member of the company.

o | The other person (nominee) whose name is given in the memorandum shall give his prior written

consent in prescribed form and the same shall be fiied with Registra.r of companies at the time of.

incorporation a.iorig with its Memorandum of Association and Articles of Association

o | Such other person (nominee) may be given the right to withdraw his consent.

e | The member of OPC may at any time ch.arige the name of such other person (nom.inee) bg giving notice

to the company and the company shall intimate the same to the Registrar.
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« | Any such change in the name of the person shall not be deemed to be an alteration of the

memorandum.

¢ | Only a natural person who is an Indian citizen whether resident in India or otherwise -

(a) shall be el'Lg'Lble to incorporate One Person. Company (OPC;

(b) shall be a nominee for the sole member of One Person. Company (OPQ);

Expla.n.at'Lon. I - For the purposes of this rule, the term "resident in India" means a person who has

staged in India for a per'Lod, of not less than 120 da_l/s d.ur'mg the 'meediatelg preced'mg f'Lna.rLc'Lal

gear.

e | Anatural person shall not be a member of more than one OPC at any point of time and the said

person shall not be a nominee of more than one OPC.

e | Where a natural person be'mg member in OPC becomes member in another such company bg virtue of

his be'mg a nominee in that OPC, such person shall meet el.'Lg'Lb'Ll.'Ltl_.j criteria (as given in point above)

within a per'Lod of 180 d.a.gs.

o | No minor shall become member or nominee of the OPC or can hold share with benef'tci.al interest.

e | Such Compang cannot be i.ncorporated. or converted into a company under section 8 of the Act. Though

it may be converted to private or pu.blic companies in certain cases. The procedu.re of conversion is given
in the rules 6 & 7 of Ch.a.pter II of the Compan.ies Act, 2013.

e | Such Compan.g cannot carry out Non—Banking Financial Investment activities 'mclu.d.'mg tnvestment in

securities of angbodg corporate.

Exarn.ple 1: Rajesh has formed. a 'One Person. Company (OPQ) with his w'Lfe Roopall as nominee. For

the last two Years, his wi.fe Roopa.l.'L is su.ﬁeri.ng from terminal illness and due to this hard fa.ct, he

wants to ch.an.ge her as nominee. He has a trusted and experienced fri.en.d. Ramnivas who could be

made nominee or his (Rajesh) son Rakshak who is of seventeen years of age. In the instant case, Rajesh

can appoint his fri.end. Ramnivas as nominee in his OPC and not Rakshak because Rakshak is a

minor.

7. Association not for Profit [Sec. 8]:

The Central Govt may grant such a license if:

— It is intended to form a company for prom.ot'mg commerce, art, sclence, reli.gi.on, char'Ltg or any

another useful object.

— Company proh'Lb'Lts payment of dividend to its members but intends to applg its prof'Lts or other
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income in promotion of its objects. Such Cos. are called Non-Profit Organisation. These Cos. are
registered without the word 'Pvt. Ltd. or 'Ltd’

> A firm may be a member of the company registered. under this section.

> A company registered under section 8 shall not alter the provisions of its memorandum or

articles except with the previous approval of the Central government.

> A company registered under section 8 may convert itseif into company of any other kind onig

after complging with such prescribed conditions.

— If a company makes any defau.lt in cornplging with any of the requirements laid down in this

section, the company shall, be punishable with fine varying from ten lakh rupees to one crore

rupees and the directors and every oﬁicer of the company who is in default shall be pu.nishabl.e

with fine varying from twentg—five thousand rupees to twentg—five lakh rupees and where it

is proved that the affairs of the company were conducted fraudulentig, every officer in default

shall be liable for action under section 447.

8. Small Company [Sec. 2(85)]

— Small company is a new form of private company under the Companies Act, 2013. A

classification of a private company into a small company is based on its size Le. paid—up capital

and turnover. In other words, such companies are small sized private companies.

"Small company’ means a. company, other than a pubiic company -

(L) paid—u.p share capitai of which does not exceed Ten crore rupees or such h.i.gh.er amount as

may be prescribed and

(i)  turnover of which as per profit and loss account for the immediateig preceding financial Year

does not exceed Hundred crore rupees or such h.i.gher amount as may be prescribed.

Provided that nothing in this clause shall appig to -

A a hoiding company or a subsidiary company;

B. a company registered under section 8; or

C. a company or body corporate governed by any speciai Act;

9. Government Company [Sec. 2(45)]:

— A Gout. co. is one in which min 51% of PUSC is held bg Central Govt, or bg State Govt. or partl.g
bg CG, partlg bg one or more SG,

N Expianation. - For the purposes of this clause, the "paid-up share capitai“ shall be construed as
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"total voting power", where shares with dlfferentlal voting rlghts have been issued.

- A subsldlarg of a govt. Co.isalso a govt. Co.
— Auditor of Gout. Co. is appolnted. bg Comptroller and Auditor C_',eneral of India. (CAg)

— Where the Central Government is a member of a Government company, the Central Government

shall cause an annual report on the worklng and affairs of that company to be prepared. within

three months of its annual general meeting, and laid before both Houses of Parliament together

with a copy of the audit report and comments upon. or supplement to the audit report, made bg
the Comptroller and Aud.ltor—general of India.

— Where in addition to the Central government, any State government is also a member of a

government company, that State government shall cause a copy of the annual report prepared.

within three months of its annual general meeting and laid before the House or both Houses of

the State Leglslature together with a copy of the audit report and the comments upon. or

supplement to the audit report, made bg the Comptroller and Auditor- general of India.

10. | Foreign Company [Sec. 2(42)]:

— Foreign Co. is a Co. which s lncorporated in a country outside India under law of that other

Country and has established a place of business in India whether bg i.tself or through an agent,

phgsi.callg or through. electronic mode and conducts any business actlvltg in India.

— Every Forelgn Co. which establishes a place of business in India must within 30dags of
establishment of such place of bustness, fi.le with ROC of New Delhi.
> A certi.fled. copy of Charter, MOA, AOA = in Engllsh, 'Lf not in Engli.sh a certlfi.ed.

translation thereof.

» Full address of reglstered or pri.nclpal offlce.

» List of directors and secretary of Co's with their names, address, nati.onali.tg.

» Name and address of person resident in India who is authorized to accept service of

documents.

» Full address of prlnclpal place of business in India

Rule 2(c) of the Companies (Reglstratlon of Foreign Companles) Rules, 2014 deflnes ‘electronic mode' as

carrying out electronlcallg based, whether main server is installed in India or not, lncludlng but not

limited to -

1. Business to business and business to consumer transactions, data interchange and other digital supply
transactions;

2 offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities in India
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or from citizens of India;

3 financial settlements, web-based marketing advisory and transactional services, database services and
products, supplg chain management;

4, online services such as telema.rket'mg, tel.ecommu.t'Ln.g, telemedicine, education and information research;
and
all related data communication services.
These transactions may be conducted bg e-mail, mobile devices, social media, cloud computing,
document management, voice or data transmission or otherwise.

— Sec. 379: If in foreign co. > 50% of PUSC (ESC+PSC) is held singly/ jointly held by

(1) Indian citizen Or

2 Bod.g corporate i.ncorpora.ted. in India

(3) Such forei.gn co. will be treated = as 'Lf it were a co. 'anorpora.ted. in India.
1. Holding Company [Sec. 2(46)] & Subsidiary Company [Sec. 2(87)]:

— A Company including body corporate will be a holding Co. if it holds more than 50 % of
nominal value of total voting rights.

— A company will be Holding Co. if it controls the composition of board of directors.

— S. Co. of a S. Co. is the S. of H. Co. (S—Subsidi.arg, H—Hold.'mg)

— If the H. Co. along-with its S. Co. or S. Cos. holds more than 50 % of Nominal value of Total
voting power in another Co, then that another Co. becomes su.bs'Ld'Larg of the main hold.'mg Co.
reason being shares held by the S. Co. are assumed to be held by H. Co.

12. | Producer Company [Sec. 581A]:
Accord.ing to the provisions as prescribed under Section 581A(l) of the Companies Act, 1956, a prod.u.cer
company is a body corporate having objects or activities specified in Section 581B and which is registered
as such under the provisions of the Act. The membership of producer companies is open to such people
who themselves are the primary producers, which is an activity by which some agricultural produce is
produced by such primary producers.

13. | Dormant Company [Sec. 455]:

— Where a company is formed and regi.stered. under this Act for a fu.tu.re project or to hold an asset

or intellectual property and has no s'LgrL'Lf'LcarLt a.ccou.nti.ng transaction, such a company or an

inactive company may make an appl'Lca.t'LorL to the Registra.r in such manner as may be
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prescribed for obtain'tng the status of a dormant company.

— For the purpose of this defin'ttion, “s'Lgn'Lf'Lca.nt accounting transaction” means any transaction
other than -

(a) payment of fees bg a company to the Registrar;

(b) payments made bg it to fu.lf'Ll the requirements of this Act or any other law;

(c) allotment of shares to fu.l.fi.l. the requirements of this Act; and

(d) payments for maintenance of its office and record

14. Authorised ca.pita.l or Nominal capital means such. capital as is authorised by the memorandum

of a company to be the maximum amount of share ca.p'Ltal of the company

15. Book and Pa.per and Book or Paper include books of account, deeds, vouchers, writings, documents,

minutes and registers maintained on paper or in electronic form;

As per the Companies (Specification of d.ef'Ln'Lt'Lons details) Rules, 2014, "e- Form" means a form in the

electronic form as prescri.bed under the Act or the rules made thereunder and not'Lfi.ed. bg the Central

Government under the Act;

"Books of account” includes records maintained in respect of -

(L) all sums of money received and expended bg a company and matters in relation to which

the receipts and expend.i.ture take pl.ace;

()  all sales and purchases of goods and services bl_.j the company;

(lii)  the assets and liabilities of the company; and

(lv)  the items of cost as may be prescr'Lbed. under section 148 in the case of a company which

belongs to any class of companies spec'Lf'Led. under that section;

Section 148 of the Companies Act, 2013 authorises Central Government to Specify Audit of Items of Cost

tn Respect of Certain Companies.

16. Debenture includes debenture stock, bonds or any other instrument of a company ev'Ld.enc'Lng a debt,

whether constituting a charge on the assets of the company or not;

Provided that -
(a) the instruments referred. to in Cha.pter III-D of the Reserve Bank of India Act, 1934; and

(b) such other instrument, as may be prescr'Lbed bg the Central government in consultation with the
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Reserve Bank of India, issued bg a company, shall not be treated as debenture

17.

Document” includes summons, notice, requisition, order, declaration, form and register, whether issued,

sent or kept in pursuance of this Act or under any other law for the time be'mg in force or otherwise,

maintained on paper or in electronic form;

18.

Emplogees’ stock opti.orL means the option given to the directors, off'Lcers or emplogees of a company or

of its hotd.'mg company or subsidiarg company or companies, if any, which gives such directors, officers

or emplogees, the benefi.t or right to purchase, or to subscribe for, the shares of the company at a future

date at a pre—determined price;

19.

Financial Year, in relation to any company or bod.g corporate, means the per'Lod. ending on the 3lst

day of March every year, and where it has been incorporated on or after the 1st day of January of a

Year, the period. endi.ng on the 3ist d.ag of March of the following Year, in respect whereof fi.na.nci.at

statement of the company or bodg corporate is made up-2

Provided that where a company or bodg corporate, which is a holding company or a subsidiarg or

associate company of a company i.ncorporated. outside India and is required to follow a d.ifferent

fi.n.ancial Year for consolidation of its accounts outside India, the Central govemmen.t may, on an

applicat'ton made bg that company or bod.g corporate in such form and manner as may be prescribed.,

allow any period as its f'ma.nci.al year, whether or not that period ls a year;

20.

Net worth means the aqggreqate value of the pa.i.d-up share capi.tal and all reserves created out of the

proflts, securities premium account and debit or credit balance of prof'Lt and loss account, after ded.u.cti.ng

the aqggregate value of the accumulated losses, d.eferred. expenditure and miscellaneous expenditure not

written oﬁ, as per the audited balance sheet, but does not include reserves created out of revaluation of

assets, write-back of depreciatton and a.m.algama.ti.on;

2.

Of_f_i.cer who is in d.efa.ult, for the purpose of any provision in this Act which enacts that an officer of

the company who is in d.efa.u.l.t shall be liable to any pena.l.tg or pu.nishment bg way of imprisonment,

fine or otherwise, means any of the foll.owing officers of a company, na.mel.g: -

(L) whole-time director (WTD);

(it)  key managerial personnel (KMP);

(itt)  where there are no keg managerial personnel, such director or directors as spec'Lf'Led bg the
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Board in this behaif and who has or have given his or their consent in writing to the

Board to such specification, or all the directors, if no director is so specified,;

(v) any person who, under the immediate au.thoritg of the Board or any keg managerial

personnel, is charged with any responsibiiitg inciu.d.ing maintenance, filing or distribution of

accounts or records, authorises, activeig participates in, knowinglg permits, or knowingig fails

to take active steps to prevent, any d.efault;

(v) any person in accordance with whose advice, directions or instructions the Board of Directors

of the company is accustomed to act, other than a person who gives advice to the Board in a

professional capacity;

(vi) every director, in respect of a contravention of any of the provisions of this Act, who is aware of

such contravention bg virtue of the receipt bg him of any proceedings of the Board or

participation in such proceedings without objecting to the same, or where such contravention

had taken pl.ace with his consent or connivance;

(vit) in respect of the issue or transfer of any shares of a company, the share transfer agents,

registrars and merchant bankers to the issue or transfer;

Exarn.pl.e: In a company, a d_efau.it was committed with respect to the allotment of shares bg the officers.

In company there were no managing director, whole time director, a manager, secretary, a person

cha.rged. bg the Board with the responsibilitg of compiging with the provisions of the Act, and neither

any director/directors specified. bg the board. Therefore, in such situation, all the directors of the company

may be treated as officers in d.efau.it.

22, Sweat equ.itg shares means such egu.itg shares as are issued bg a company to its directors or empiogees

at a discount or for consideration, other than cash, for proviaing their know-how or making available

rights in the nature of intellectual property rights or value additions, bg whatever name called.

23. Turnover means the gross amount of revenue recognised in the profit and loss account from the sale,

supplg, or distribution of goods or on account of services rendered, or both, bg a company during a

financiai Year.

24, Listed company means a company which has any of its securities listed on any recognised. stock

exchange;

Provided that such class of companies, which have listed or intend to list such class of securities, as may

be prescribed in consultation with the Securities and Exchange Board, shall not be considered as listed
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companies.
Accordlng to rule 2A of the Companies (Speclflcatlon of deflnltlons details) Rules, 2014, the
followlng classes of companies shall not be considered as listed companies, namelg: -

(a) Public companies which have not listed their equity shares on a recognlzed. stock exchange but have
listed their -
(L) non-convertible debt securities issued on private placement basts in terms of SEBI (Issue and

Listing of Debt Securities) Regulati.ons, 2008; or

(it) non-convertible redeemable preference shares issued on private placement basts in terms of

SEBI (Issue and Listing of Non-Convertible Redeemable Preference Shares) Regulati.ons, 2013

or

(it))  both categories of (L) and (il) above.

(b) Private companies which have listed their non-convertible debt securities on private placement basis on a

recogni.zed. stock exchange in terms of SEBI (Issue and Listing of Debt Securities) Regulations, 2008;

(c) Public companies which have not listed their equity shares on a recognlzed. stock exchange but whose

equity shares are listed on a stock exchange in a jurisdiction as speclfled. in sub-section (3) of section 23
of the Act.

25. | Relative Sec2(77): Relative, with reference to any person, means anyone who is related to
another, 'Lf

> they are members of a Hindu Undivided Family;

> they are husband and wlfe; or

> one person is related to the other in such manner as may be prescrlbed

A person shall be deemed to be the relative of another, if he or she is related to another in the

followi.ng manner, namelg: -
> Father: Provided that the term Father includes step-father.
Mother: Provided that the term 'Mother' includes step-mother.

Son: Provided that the term 'Son' includes step-son.

Son's wlfe.

Daughter.

Daughters Husband

Brother: Provided that the term 'Brother includes step-brother.
Sister: Provided that the term ‘Sister’ includes step-sister.

VIV |V |V |V |V |V
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26. Financial Statement Section 2(40)

"Financial Statement” in relation to a company, includes—

(i) a balance sheet as at the end of the financial year;

(i) a prof'Lt and loss account, or in the case of a company carrying on any activity not for

profit, an income and expenditure account for the financial year;

(iii) cash flow statement for the financial year;

(iv) a statement of changes in equity, if applicable; and

(v) any expl.a.na,torl_.j note annexed to, or forming part of, any document referred. to in sub-

clause (i) to sub-clause (iv):

Provided that the fi.rLarLc'Lal statement, with respect to one person company, small company,

dormant company and private company (if such private company is a start-up) may not

include the cash flow statement.

The exceptions, mod.'Lf'Lcat'Lons and a.d.a.ptat'Lons shall be appli.cabl.e to a private company which

has not committed a d.efault in f'Ll'Lng its f'Ln.a.rLci.al. statements under section 137 of the said Act

or annual return under section 92 of the said Act with the Regi.strar.

27. Ma.n.ager Section 2(53)

Manager means an individual who, subject to the superintendence, control and direction of the Board

of Directors, has the management of the whole, or su.bstantiallg the whole, of the affairs of a company,

and includes a director or any other person. occupying the position of a manager, bg whatever name

called, whether under a contract of service or not;

28. Ma.n.agi.ng Director Section 2(54)

Man.agi.ng Director means a director whuo, bg virtue of the articles of a company or an agreement with

the company or a resolution passed in its general meeting, or bg its Board of Directors, is entrusted with

substantial powers of management of the affa_i.rs of the company and includes a director occupying the

position of managing director, bg whatever name called

For the purposes of this clause, the power to do administrative acts of a routine nature when so

authorised bg the Board such as:

* the power to afflx the common seal of the company to any document or

* to draw and endorse any cheque on the account of the company in any bank or

* to draw and endorse any negotia.ble instrument or

* to sign any certificate of share or to direct registration of tra_nsfer of any share,
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shall not be deemed to be included within the substantial powers of management;

29. Free Reserves Section 2(43)

Free Reserves means such reserves which, as per the latest audited balance sheet of a company, are

available for distribution as dividend:
Provided that—

(L) any amount representing unrealised gains, notional gains or revaluation of assets,

whether shown as a reserve or otherwise, or

(iL) any ch.a.nge in carrying amount of an asset or of a llabili.tg recognized in equity,

i.nclud.ing surplus in prof'tt and loss account on measurement of the asset or the llabili.tg at fa'Lr

value,

shall not be treated as free reserves;

30. | Associate Company Section 2(6)

Associate Company in relation to another company, means a company in which that other company

has a significant influence, but which is not a subsidiarg company of the company h.aving such

influence and includes a joint venture company.

Expla.nation. — For the purpose of this clause, —

(a) the expression "s'Lgn'Lf'Lcant 'Lnfluence“ means control of at least twenty per cent. of total

voting power, or control of or participati.on in business decisions under an agreement;

(b) the expression "joint venture' means a joint arrangement wherebg the parties that have

joint control of the arrangement have rights to the net assets of the arrangement;
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CHAPTER 2-INCORPORATION OF COMPANY

CONCEPTS

Question 1

Defi.n.e Compa.ng and its characteristics.

Answer

Sec. 2(20) of Companies Act, 2013 Company is an organization formed and registered under the act or

any of the previous companies' laws.

Characteristics:

|[e—>

Separate legal entity:

— In Salomon vs. Salomon & Co. Ltd: It was held that a co. is a separate Legal entity in the eyes

of law.

— The property of the co. is separate from the property of the members/directors.

— Members/directors can contract with the company but theg cannot be held persona.l.l.g liable for

the debts of the company,

> A company can sue others & be sued onl.g in its own name. ie. even 'Lf a member/director hold

almost the entire share cap'Lta,L, outsiders can sue onlg the company not the member/director.

Member/director are not the agents of the company.
— Members cannot participate in the dag-to—da_g management of the company.

— They have to elect the BOD (Board of Directors) who have ultimate control over the affairs of the

compang.

— Thereis a fi.ct'LorLal veil between the members and the BOD which is called the corporate veil.

2 Co. has perpetua.l succession

- Itisan a.rt'Lf'Lc'Lal person formed bg law and therefore it can be wound onlg as per the law.

— Death, i.nsa.nitg, 'Ln.solvencg etc. of any member does not a.ffect the existence of the company.

N Perpetu.a.[ existence means that the company continues to exist irrespective of any change in the

composi.ti.on of its members.

- Itis gen.erallg said that "members may come and go but the company goes on forever." Thus, a

company never dies.
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3. Extent of llabllltg of members depends upon. the nature of the company

— IRO (in respect of) a Company limited by shares: The liability is limited to the extent of amount

unpaid on the shares.

— IRO a Company limited bg quarantee: The llabllltg is limited to the amount guaranteed. bg

every member.

— IRO a Company limited bg quarantee and havlng share capltal: The Llabllltg is limited to the

aqgqgreqate of the amount unpald on shares and the amount guaranteed..

— IRO an unlimited company: every member s liable to contribute to the assets of company until

all the debts of the company are pald in fu.ll.

4, The common seal is the oﬁlclal slgnature

4 N
S

e

N —

J
Figure 1 Sample Picture of Common Seal

— It should be afflxed. on all formal documents like share certificates, debenture certificates, loan

agreements, propertg agreements, negotiable instruments, etc.

— Any document beari.ng the common seal is deemed to be slgned bg the company.

- A speclal person is authorized to use the common seal.

— The common seal should contain the name of the place where it is used.

— IRO co. h.avlng business in forelgn countries, an exact copy of the common seal should be

maintained.

— Now, a company may have common seal.

5. Transferabllltg of shares (instruments) depends upon the nature of the company

— IRO (In respect of) publlc co, shares are freelg transferable whereas IRO private co. there is a

restriction.

— Shares are moveable property (Sec. 44 of Companies' Act, 2013)
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2,00,000,0RDINARY SHARES OF 5 EACH,
50,000 PREFERENCESHARES OF WEACH AND 2235 ERRED SHARES UFI RS.30 EACH.

Figure 2 Sample Share CerthLcate of The Tata Iron & Steel Company
6. Co.is an art'Lchtal person but managed bg natural persons in BOD.

7. Legal position

A company can sue others in its own name & can be sued in its own name onlg.

TEST JOURSELF

A Mr. S had a sole proprietary business. He transferred all his assets and liabilities to a co.

form.ed. bl_.j him called S ltd. His familg members were the other co members. Mr. S was a

memdber, emplogee, director & creditor in the co. The co. ran into losses and eventuallg went

into l'Lqu'Ldat'Lon. The unsecured creditors claim was 2 25 lakh & the assets realized 2 10 lac.
Mr. S held debenture worth z 10 lakh. The amount of 210 lakh was pa'Ld. to Mr. S. unsecured
creditors called S ltd. a one-man company and contented that the owner cannot owe money

to hi.msel.f. Is the contention valid? Can Mr. S be pai.d. in priori,tg to wunsecured creditors?

Ans | Salomon vs Salomon Ltd. (Refer Q 1- Pointl)

— Above case Mr. S is member, director, emplogee and also a secured creditor. His existence as a

debenture holder is separate from its existence of the company.

- Th.erefore, the contention of the unsecured creditors is invalid & Mr. S has a ri.gh.t to be pai.d. in

pri.oritg to wunsecured creditors.

B. Mr. L was a qualtfled p'Llot. He virtuallg held all shares & he was the onlg director. He was

also, the ch'Lef p'Llot & received salarg from the Co. L ltd. He was killed in an air accident

while work'mg for the Co. Can Mr. L's widow sue the Co. L ltd. for claim'mg compensation?

Ans. — Same facts in Lee vs. Lee Air Farm'mg Ltd.

— In above case......

— Mrs. L can claim compensation from L Ltd.
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C ABC Put. Ltd. had 5 members onlg. All the members were going to Mumbai in relation to
some business. An accident took place, all of them died. Has the Co. come to an end?

Ans. — (Q1 - pt. 2) - perpetual succession.

— In above case......

— Since the existence of a Co. does not depend upon the |.Lfe of ang/all members of the co., even on

the death of all members. The co. is still in existence. It can come to an end on.l.g as per the

provisions of the law Le. liquidation of the co.

Question 2
Corporate veil/ lift'LrLg/ piercing of corporate veil? (LOCV)

Answer:

(Q1-Pt nol) Saloman vs. Saloman Ltd.: Lifting/ piercing of corporate veil is done only as per statutory

prov'Ls'Lons/ at discretion of court.

A LOCV as per statutory prov'tsion.s:

N If it appears to the court at the time of winding up of the co. that the intention of the co. was to

d.efra.ud its creditors/ others, then the court can order that all the directors or officers who are

parti.es to the fraud will be person.a.l.lg liable.

— Reduction in membersh.ip below the statutory limit (2/7) makes all the members personallg liable

'Lf the business is carried on with the less membership for more than 6 months severalll_.j liable for

the payment of the whole debts of the company contracted durt'ng that time and may be

several[y sued t/zerefor. "

— In respect of any ultra vires Act, all directors shall be persona.l.l.g liable.

- M'Ls-d.escr'Lpti.on of name of the co. bg any ofﬁcer while signing any contract or negotiable

instrument shall make him personal.l.g liable for the same.
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Figure 3 Illustrative image showing L'Lft'mg of Corporate Veil

B. LOCV under judicial decisions:
— The LOCV can be done for prevention of fraud.

— The LOCV can be done for protection of revenue.

f
— The LOCV can be done for checking avoidance of welfare legislations.
— The LOCV can be done for determining whether the co. is genuine just a sham/ useless/ bogus/

fake.

— The LOCV can be done for d.eterm'mi.ng the true character of a co. Le. whether it is an enemy co.

TEST YOURSELF

A An assessee Mr. D was rece'w'mg huge dividend and interest income on certain investments. He

formed. 4 pr'Lvate companies & transferred. all the investments to these pvt.co. The interest

income received was well within the exempted limits under the income tax act. These

compani.es did not have any business nor did theg have any asset other than these

investments. The tncome received bg the co. was diverted to Mr. D as loan which he never
repa.'Ld.. Can the court order that the income of all these Put. Co. should be treated as income of
Mr. D?

Ans. — Ans. 2, point B, 2 & 4

— In above case, the onlg purpose for Lncorporating these pvtco. was to evade taxes. The co= sham.

Therefore, the income of these co. = income of the assessee

B. X Ltd. has onlg 7 shareholders, all the shares are fullg pa.'Ld. up. All the shares of one such
shareholder sold bg the court in an auction and purchased bg another shareholder. The

company continues to carry on business therea.fter. Discuss the li,a.b'Ll'Ltg of the shareholders of
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the co. as per the provisions of the companies Act, 2013.

Ans.

— Ans. 2-point A 2

— In above case, no. of members has gone below 7, the business is carried on with the reduced

membershi.p for more than 6 months.

N Therefore, all the members d.u.r'mg that time will have unlimited l'w.b'Ll'Ltg for the payment of the

whole debts of the company contracted a’ur[ng that time and may be seuerally sued

t/lerefor.

X Ltd. has onlg 7 shareholders, all the shares are fullg pa.'Ld. up. On 30 Apr'Ll 2010, all the

shares of X (a shareholder of the co) were sold to Y (another shareholder of same o) in an

auction bg the order of court. Z (a shareholder of the co) was in USA for business trip since

Jan 2010 & was therefore not aware of the developments. The co. continued to carry on the

business thereafter. In Dec 2010, co. borrowed a sum of 225 lakh from unique bank. Later, the

co. was wound up and the assets of co. were not suff'Lc'Len.t to pay off the liabilities. The bank

filed. a suit against Y & Z for recovery of loan frorn. them. Decide the liabilities of y&zZ

What i.f the loan was taken in the month of March 2010?

Ans.

— Ans2 po'mt A 2

— In above case, no. of members has reduced below 7.

— U = aware of reduction.

— Z was not aware of such reduction as he was out of the India.

— Therefore, All members will be personaltg liable for the debt incurred bg the co. a.fter 31102010.

- If the loan was taken in March 2010, no one will have persorw.l l'Labi.t'Ltg. Co will be held liable.

As per Bonus Act, 1965, the basis of the payment of bonus is the profits earned. A co. was

ea.m'mg hu.ge prof'Lts. The co. 'Lrtcorpora.ted. a subsi.d.'w.rg co. and trahsferred some valuable

investments to it. The su.bs'Ld.'La_rg co. didn't do any business, had no assets except the assets

transferred to it. The su.bs'Ld'Larg co. made no prof'Lts and therefore no bonus was patd.. Can it be

said that the concept of corporate veil has been dtsregarded? Remedial action?

Ans.

— Ans2 po'mt B, 3

— In above case, LOCV appltcable.

— The Court should dtsregard the corporate veil as this concept has been abused in the above case.
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The subsidiary co. seems to be formed only for the purpose of reducing liability of bonus as per
the Bonus Act, 1965.
N Therefore, intention is to avoid welfare legislation. The Profits earned bg subsid.iarg co. should be

the profits of hold.ing co.

E. A co. was formed. in England for the purpose of selling tyres made bg the german co. The

german co. virtu.allg held the entire share capital of the English co. All the directors were

german residents. During the first world war, the Eriglish co. commenced an action to recover

a trade debt from another English co. Is the concept of corporate veil d_isregarded.?

Ans. — Ans. 2-point B, 5

— In above case, the co. is an enemy co. since the person controlling the company is enemy and the

suit could not be won

F. An emplogee entered into a contract with his emploger that he will not solicit the customers of

the emploger after leaving emplogment. But the emplogee i.ricorporated. a co. and he, his wife

and one other person. were the onlg member of the co. The co. started solicitin.g the customers of

the emploger. Is it a valid reason for LOC\?

Ans. — Ans. 2-point B, 1.

— In above case, intention = frau_d. It is a case of improper conduct.

— The purpose of iricorporatirig the co. was to solicit customers of the emploger which was not

allowed.

- Th.erefore, LOCV applicable, the co. should be restrained from solicitirig the customers of the

emplou_.jer.

Question 3
Explain Private compan.ies

Answer

Sec 2(68) of Companies Act, 2013 A private company is a company with minimum PUSC of as may
be prescribed by Central Govt. The PUSC could consist of ESC/ PSC/ both.
(PUSC - Paid Up Share Capital)
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The AOA of a Private Comang contain follow'mg restrictions:
Memorg Map TRP

1. Restriction on Transferabilitg of shares.

2. Max. 200 members are allowed. Employee — members & ex-employee members are excluded. Joint
holders are counted as single member.
3. Prohibition on public issue.

Question 4
How is tra.nsferab'tlitg of shares restricted in a put. Co2?

Answer

Restrictions on tra.n.sfera.bili.tg of shares is regu.lated. in following manner:

— Member has to communicate in writing with BOD before transfer his shares.

— BOD may compel the member to tra.nsfer his shares to a part'Lcular member onlg.

— The co. and auditor may decide the transfer price.

Question 5
Expla'm Public company

Answer
Sec. 2(71) of Companies Act, 2013:

- A publi.c co. ts not a Pvt. Co.

- A publi.c co.ls a company with min. PUSC of as may be prescribed. bg Cg.
— The PUSC could constst of ESC/PSC/both.

- Subsid,iarg of publ'Lc co. is publ.'Lc co.

%
Question 6
Conversion of Put. Co. into public co. by choice?

Answer

Conwversion of Private Compang into a Public Compang

The Companies Act 2013 vide section 14 lags down the provisions for the conversion of a Private

Compang into a Public Compang and vice versa.
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Section 14(1) provides that subject to the provisions of the Act and the conditions in the memorandum, a

company may bg passing a spec'w.l resolution alter its Articles 'anlud.i.ng alterations having the effect of

converting a. private company into a public company and vice versa

1. A private company may alter its Articles in such a manner that the restrictions and limitations, which

are requ.i.red for a private company under this Act, are removed and no longer exist in the Articles; the

company shall from the date of such alteration cease to be a private company,

2. Further, no resolution passed to convert a private company into a pu.bl'Lc company shall not take effect

until it is approved by the Central govern.ment which shall make such orders as it may deem fit.

3. Section 14(2) provi.d.es that an alteration of the Articles alon.g with the copy of the order of the Cg
shall be f'Ll.ed. with the Registrar, together with a copy of the altered Articles, within 15 dags, in such

manner as may be prescribed,. On receipt of the above documents the Registrar shall register the same.

4. Section 14(3) prov'Ld.es that any alteration in the Articles duly registered shall, subject to the provisions of

the Act, be valid as i.f it were in the ori.g'Ln.a.L Articles.

From the above provisions of the Compan'Les Act, the fol.l.owi.ng procedure for conversion of a

private company into a public company is applicable:
(1) The BOD should fix date for GM to change in MOA & AOA

(2) At the gM, SR should be passed. and CC_', approval should be obtained.
—> to delete restriction in Sec. 2(68)
— to delete the words 'Put. Ltd'

— to lncrease the no. of members to 7

— to Lncrease the no. of directors to 3

3) ROC will check the copies of SR, altered MOA & AOA & if he is sa.t'Lsf'Led, he will issue a fresh CO1

containing the changed name of company. Fresh COI is conclusive evidence that all the legal

formal'tties have been compl.i.ed with.
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